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Introduction: 

Protection of the fundamental rights of individuals is the central edifice on which the concept of democracy is based. These rights cannot be curtailed, abridged or compromised except in accordance with law. Code of Criminal Procedure gives some person widest power to arrest a person without warrant or without an order from a magistrate.But most of the cases they exercises this power for their own sweet will as they likes.But the intention of the lawmaker was that they exercise this power lawfully and under special circumstances. This unique feature of democracy has made it the most widely accepted system of government in the world. However, the very foundation of a democracy is shattered and frustrated if the basic rights of its people cannot be protected or enforced through legal means. In that case, democracy loses its worth and becomes a theoretical burden.

Preliminary discussion on topic of assignment:
The topic of our assignment is Arrest without Warrant is An Abuse of Power: A Legal Study. There is some important subject; First of all I will discuss it. These are:
· Arrest

· Warrant 

· Abuse power

· Legal study.
Arrest:
An arrest is the act of depriving a person of his or her liberty usually in relation to the investigation and prevention of crime. The term is Anglo-Norman in origin and is related to the French word arrest, meaning "stop".

 Arrest – To take into custody by legal authority. 
  
Meaning of arrest:
The word ‘arrest’ when used in its ordinary and natural sense means the apprehension or restrain or the deprivation of one’s personal liberty to go where he or she pleases. When used in the legal sense in the procedure connected with criminal offences, an arrest consists of taking into custody of another person under authority empowered by law, for the purpose of holding or detaining him or her to answer a criminal charge and preventing the commission of a criminal offence

What is a Warrant of Arrest?

Generally warrant  means an order of a competent court authorizing  any person or police officer  to make  arrest, a seizer or a search or to do any other act  incidental to the administration of justice. 
 

Warrant of Arrest – 

A written order issued and signed by a judicial officer directed to a law enforcement officer or some other person specially named and commanding him to arrest the body of a person named in it who is accused of an offense.
 

Warrant:

If an Injunction Order has been broken then the courts can issue a warrant for the arrest of the person who has broken the Injunction Order, but you will need to go back to court to apply for this. 
The warrant is sent to the police who then arrest that person and can either hold them in custody until they can be brought before the court or grant them bail and give them a date when they are to go back to court.


Abuse of the power:




Abuse of the power means such power act done beyond the authority is called abuse of power.

Legal Study:
Legal study means such study which must be in accordance with the law.
So, we may say that arrest without warrant is an abuse of power means when a police officer use the power given to him to arrest a person without warrant illegally, then it is called arrest without warrant is an abuse of power.
METHODS OF ARREST:

There are some methods to make arrest a person. These are given below: 

1. Arrest how made

.(1) In making an arrest the police-officer or other person making the same shall actually touch or confine the body of the person to be arrested, unless there be a submission to the custody by word or action.

· Resisting endeavour to arrest

(2) If such person forcibly resists the endeavor to arrest him, or attempts to evade the arrest, such police-officer or other person may use all means necessary to effect the arrest.

(3) Nothing in this section gives a right to cause the death of a person who is not accused of an offence punishable with death or with transportation for life].

2. Search of place entered by person sought to be arrested

. If any person acting under a warrant of arrest, or any police-officer having authority to arrest, has reason to believe that the person to be arrested has entered into, or is within, any place, the person residing in, or being in charge of, such place shall, on demand of such person acting as aforesaid or such police-officer, allow him free ingress thereto, and afford all reasonable facilities for a search therein.

3. Procedure where ingress not obtainable

. If ingress to such place cannot be obtained under section 47 it shall be lawful in any case for a person acting under a warrant and in any case in which a warrant may issue, but cannot be obtained without affording the person to be arrested an opportunity of escape, for a police-officer to enter such place and search therein, and in order to effect an entrance into such place, to break open any outer or inner door or window of any house or place, whether that of the person to be arrested or of any other person, if after notification of his authority and purpose, and demand of admittance duly made, he cannot otherwise obtain admittance

· Breaking open zanana

Provided that, if any such place is an apartment in the actual occupancy of a woman (not being the person to be arrested) who, according to custom, does not appear in public such person or police-officer shall, before entering such apartment, give notice to such woman that she is at liberty to withdraw and shall afford her every reasonable facility for withdrawing, and may then break open the apartment and enter it.

4. Power to break open doors and windows for purposes of liberation

. Any police-officer or other person authorized to make an arrest may break open any outer or inner door or window of any house or place in order to liberate himself or any other person who, having lawfully entered for the purpose of making an arrest, is detained therein.

5. No unnecessary restraint

. The person arrested shall not be subjected to more restraint than is necessary to prevent his escape.

6. Search of arrested persons

. Whenever a person is arrested by a police-officer under a warrant which does not provide for the taking of bail, or under a warrant which provides for the taking of bail but the person arrested cannot furnish bail, and 

Whenever a person is arrested without warrant, or by a private person under a warrant, and cannot legally be admitted to bail, or is unable to furnish bail,
the officer making the arrest or, when the arrest is made by a private person, the police-officer to whom he makes over the person arrested, may search such person, and place in safe custody all articles, other than necessary wearing-apparel, found upon him.

7. Mode of searching women

 Whenever it is necessary to cause a woman to be searched, the search shall be made by another woman, with strict regard to decency

8. Power to seize offensive weapons

The officer or other person making any arrest under this Code may take from the person arrested any offensive weapons which he has about his person, and shall deliver all weapons so taken to the Court or officer before which or whom the officer or person making the arrest is required by this Code to produce the person arrested.

The above methods a person me be arrested

Black Laws of Bangladesh: Arrest Without Warrant:
             According to The Code of Criminal Procedure,1898
1. Any Police Officer may, without an order from a Magistrate and without a warrant can arrest the following:
First, any person who has been concerned in any cognizable offence or against whom a reasonable complaint has been made or credible information has been received or a reasonable suspicion exists of his being so concerned;
Secondly, any person having in his possession without lawful excuse, the burden of proving which excuse shall lie on such person, any implement of house-breaking;

Thirdly, any person who has been proclaimed as an offender either under this Code or by order of the government;

Fourthly, any person in whose possession anything is found which may reasonably be suspected to be stolen property and who may reasonably be suspected of having committed an offence with reference to such thing;

Fifthly, any person who obstructs a Police Officer which in the execution of his duty, or who has escaped, or attempts to escape, from lawful custody;

Sixthly, any person reasonably suspected of being a deserter from the armed forces of Bangladesh,

Seventhly, any person who has been concerned in, or against whom a reasonable complaint has been made or credible information has been received or a reasonable suspicion exists of his having been concerned in, any act committed at any place out of Bangladesh, which if committed in Bangladesh, would have been punishable as an offence, and for which he is, under any law relating to extradition or under the Fugitive Offenders Act, 1881, or otherwise, liable to be apprehended or detained in custody in Bangladesh;

Eighthly, any released convict committing a breach of any rule made under section 565, sub-section (3);

Ninthly, any person for whose arrest a requisition has been received from another Police Officer, provided that the requisition specified the person to be arrested and the offence or other cause for which the arrest is to be made and it appears therefrom that the person might lawfully be arrested without a warrant by the officer who issued the requisition.

2. Arrest of vagabonds, habitual robbers, etc

(1) Any officer in Charge of a police-station may, in like manner, arrest or cause to be arrested- 

(a) any person found taking precautions to conceal his presence within the limits of such station, under circumstances which afford reason to believe that he is taking such precautions with a view committing a cognizable offence; or
 (b) any person within the limits of such station who has no ostensible means of subsistence, or who cannot give a satisfactory account of himself; or
(c) any person who is by repute an habitual robber, house-breaker or thief, or an habitual receiver of stolen property knowing it to be stolen, or who by repute habitually commits extortion or in order to the committing of extortion habitually puts or attempts to put persons in fear of injury.

3. Procedure when police-officer deputes subordinate to arrest without warrant

(1) When any officer in charge of a police-station or any police-officer making an investigation under Chapter XIV requires any officer subordinate to him to arrest without a warrant (otherwise than in his presence) any person who may lawfully be arrested without a warrant, he shall deliver to the officer required to make the arrest an order in writing, specifying the person to be arrested and the offence or other cause for which the arrest is to be made. The officer so required shall, before making the arrest, notify to the person to be arrested the substance of the order and, if so required by such person, shall show him the order.

4. Refusal to give name and residence

1. When any person who in the presence of a police-officer has committed or has been accused of committing a non-cognizable offence refuses, on demand of such officer, to give his name and residence or gives a name or residence which such officer has reason to believe to be false, he may be arrested by such officer in order that his name or residence may be ascertained. 
2.  When the true name and residence of such person have been ascertained, he shall be released on his executing a bond, with or without sureties, to appear before a Magistrate if so required:
 Provided that, if such person is not resident in Bangladesh, the bond shall be secured by a surety or sureties resident in Bangladesh. 
3. Should the true name and residence of such person not be ascertained within   twenty-four hours from the time of arrest or should he fail to execute the bond, or, if so required, to furnish sufficient sureties, he shall forthwith be forwarded to the nearest Magistrate having jurisdiction

4. Pursuit of offenders into other jurisdictions

A police-officer may, for the purpose of arresting without warrant any person whom he is authorized to arrest under this Chapter, pursue such person into any place in Bangladesh.
 

Power, on escape, to pursue and retake

. If a person in lawful custody escapes or is rescued, the person from whose custody he escaped or was rescued may immediately pursue and arrest him in any place in Bangladesh

5. Arrest by private persons and procedure on such arrest

.(1) Any private person may arrest any person who in his view commits a non-bailable and cognizable offence, or any proclaimed offender, and without unnecessary delay, shall make over any person so arrested to a police-officer, or, in the absence of a police-officer, take such person or cause him to be taken in custody to the nearest police-station.
(2) If there is reason to believe that such person comes under the provisions of section 54, a police-officer shall re-arrest him.
(3) If there is reason to believe that he has committed a non-cognizable offence, and he refuses on the demand of a police-officer to give his name and residence, or gives a name or residence which such officer has reason to believe to be false, he shall be dealt with under the provisions of section 57. If there is no sufficient reason to believe that he has committed any offence, he shall be at once released.

6. Person arrested to be taken before Magistrate or officer in charge of police-station

A police-officer making an arrest without warrant shall, without unnecessary delay and subject to the provisions herein contained as to bail, take or send the person arrested before a Magistrate having jurisdiction in the case, or before the officer in charge of a police-station.

7. Person arrested not to be detained more than twenty-four hours

 No police-officer shall detain in custody a person arrested without warrant for a longer period than under all the circumstances of the case is reasonable, and such period shall not, in the absence of a special order of a Magistrate under section 167, exceed twenty-four hours exclusive of the time necessary for the journey from the place of arrest to the Magistrate's Court.

8. Arrest by or in presence of Magistrate

Any Magistrate  whether Executive or Judicial] may at any time arrest or direct the arrest, in his presence, within the local limits of his jurisdiction, of any person for whose arrest he is competent at the time and in the circumstances to issue a warrant.

Offence committed in Magistrate's presence

When any offence is committed in the presence of a Magistrate whether Executive or Judicial] within the local limits of his jurisdiction, he may himself arrest or order any person to arrest the offender, and may thereupon, subject to the provisions herein contained as to bail commit the offender to custody.

Prevention of Arbitrary Arrests and Freedom from Torture and Custodial Violence


Protection of the fundamental rights of individuals
 is the central edifice on which the concept of democracy is based. All instruments and mechanics of a democratic system of government are meant to protect these rights. These rights cannot be curtailed, abridged or compromised except in accordance with law. This unique feature of democracy has made it the most widely accepted system of government in the world. However, the very foundation of a democracy is shattered and frustrated if the basic rights of its people cannot be protected or enforced through legal means. In that case, democracy loses its worth and becomes a theoretical burden.


On recognition of the above, the framers of our Constitution took utmost care and gave maximum emphasis on the constitutional provisions guaranteeing protection and enforcement of fundamental human rights of its people. As a result, our Constitution is considered as one of the finest in the existing democracies across the globe. 


The Constitution in its Part – III categorically and emphatically enshrined the fundamental rights of the people. Any law, rule, order, ordinance or any act that is inconsistent, or in conflict, with fundamental rights are ultra vires, hence unenforceable (Art. 26). However, considering human proneness to abuse freedom and ingenuity to misuse legal protection, the Constitution has provided for checks and balances where applicable (i.e. reasonable restrictions imposed by law on the enforcement of certain fundamental rights). At the same time, considering the necessity of some discretionary power needed by the government to protect public interests and maintain law and order it has provided for few circumstances when certain fundamental rights can be temporarily taken away by the government only in accordance with law (Articles 33 (3) (b), 47, 47A, for example). This little scope has allowed enactment of several abusive laws, ordinances and orders vesting unbridled discretionary power to the law enforcement agencies against the spirit of the Constitution. 


Constitutionally, the country is a people’s republic. However, it has been run by democratically elected governments, martial law administrators and the relatively recent system of caretaker government. Irrespective of the political identity, all successive governments (save the caretaker governments) had passed, experimented and used repressive laws, regulations, ordinances etc. in the pretext of protecting public interests and ensuring public safety
. In reality, those laws have often been used unscrupulously and indiscriminately on the people overlooking or disregarding the safeguards guaranteed by the Constitution to the people. Those laws and their applications have drawn flaks from the civil society and rights activists. Quite often ruling parties use repressive laws to suppress and thwart activities of political opposition. Consequently, political parties while in opposition also criticise application of those laws and have demonstrated commitment to repeal the same if elected (the Special Powers Act, 1974, for example). However, once elected to power the same deliberately choose not to do away with the draconian Act for its use as a lethal tool to detain political rivals.


While repressive laws have been subject of endless discussions, in recent years, civil society, rights groups and media have shown serious concern about the arbitrary use of Section 54 of the Code of Criminal Procedure (Cr.P.C), Sections 86 and 100 of Dhaka Metropolitan Police Ordinance, and similar provisions under Chittagong, Khulna and Rajshahi Metropolitan Police Ordinances. The said provisions of laws have vested unfettered and unbridled power with the police to arrest a person without warrant. 

Article 32 of the Constitution succinctly provides that nobody should be deprived of the most cherished and indefeasible right to life and personal liberty save in accordance with law. However, Section 54 of the Cr. P.C allows enough room for the police to curtail personal liberty of people in violation of Article 32. Sensing that police may abuse the power against the spirit of Article 32, the framers of the Constitution incorporated Article 33, which guarantees certain safeguards in respect with arrest and detention. The safeguards broadly are rights to be informed of the grounds for arrest, consult and be defended by a legal practitioner, and the requirement of producing the arrestee before the nearest Magistrate within 24 hours of arrest. Non-applicability of the above provisions in case of preventive detention (Article 33(1) (d)) was incorporated through Second Constitutional Amendment Act, 1973. Before, Second Amendment there was no scope for preventive detention. Inclusion of Article 33 (d) provided the legal basis for all preventive detention laws to come into force. Despite further Constitutional safeguards (clauses (4) (5) of Art.33), these laws have been routinely abused by the police. 

Abuse of power by police does not end at just arresting a person without warrant on the basis of suspicion, or in the pretext of preventive detention. It serves as a license for seeking remand or sending the arrestee into the custody of police for interrogation through a detention order made by the Magistrate under Section 167 of the Cr. P.C, or Section 3 of the Special Power Act, 1974.  Although law permits remand of arrestees in police custody for certain period, particularly when investigation cannot be completed within 24 hours, in most of the cases police tend to resort to physical torture and cruelty ostensibly for the purpose of eliciting information or extracting confession from the arrestee in violation of Article 35 of the Constitution. 

Following disturbing and depressing reports by the media and public outcry on increasing police abuses and custodial violence in Bangladesh which included the death of Rubel, Shima Chowdhury and Arun Chakroborti, BLAST along with other rights organisations brought a writ petition before the Supreme Court of Bangladesh, the ultimate custodian and protector of people’s rights, and integrity of the Constitution. Subsequently, on April 7, 2003, a Division Bench of the High Court in Blast vs. Bangladesh (55 DLR 363) provided clear guidelines in the form of fifteen directives on arrest, detention, remand and treatment of suspects to be followed by law enforcement agencies and magistrates. Again, in Saifuzzaman vs. State (56DLR 342) the Supreme Court issued certain guidelines to be followed by the government, magistrates and police in respect with arbitrary arrest, detention, investigation and treatment of suspects. 

BLAST has taken holistic initiatives of creating awareness among the judges, magistrates, police officers, lawyers, and media, elected public representatives and rights activists about the directives and guidelines of the Supreme Court in respect with arrest, remand, detention and interrogation of suspects by the police. To this end, it has already organised advocacy meetings through its unit offices in 18 districts. The meetings were followed by researches, though in limited scope, in 18 districts to understand the pattern and nature of arbitrary arrests and remand in police custody. 


As the title suggests, this paper aims to deal with people’s rights not be arrested or detained arbitrarily and to ensure freedom from torture and violence in police custody as guaranteed by the Constitution. The paper will also precisely disseminate the outcomes of researches conducted by BLAST on arbitrary arrests and custodial violence. In addition, while discussing the subject, data collected through a research study by Odhikar (2004), an NGO, will also be reproduced.

Arbitrary Arrests


Arbitrary arrests have become synonymous with Section 54 of the Cr. P.C and Police Ordinances under the four metropolitan cities, namely, Dhaka, Chittagong, Rajshahi and Khulna. Section 54 o the Cr. P.C dates back to the colonial era and deemed to have been invented by the British rulers as a decisive weapon to deal with unruly natives, particularly during the time when political situation was getting increasingly volatile. This Section enabled the police to arrest any person any time in any pretext in the name of maintaining law and order. British rulers had gone long ago, so did the West Pakistani regime but Section 54 sustained. Its ghost has occupied our shoulders with firmer grips even after we became independent. Successive governments reared it with care and invented more arbitrary laws and ordinances to be supplemented by it. The respective governments, from time to time, have also created and used various Special Forces, often through executive orders, in the pretext of improving deteriorated law and order situations and vested them with more arbitrary powers including legal immunity. Activities of all special police forces (from Rakkhi Bahini to today’s Rapid Action Battalion) have been criticised by the people for severe human rights violations record.   

The liberty given to the police to arrest people without warrant under Section 54 of the Cr. P.C and Metropolitan Police Ordinances are almost similar except that Section 54 is applicable throughout the country and the latter are not applicable beyond the respective metropolitan areas. 

Generally, arrests without warrant take place in two ways, namely, (a) routine arrests, and (b) mass arrests during political turmoil. The research conducted by Odhikar suggests that during the one year period of September 2003 to August 2004 a total of 91,106 arrests were made in Dhaka metropolitan area alone. Out of these arrests, 58,728 were made under different Sections of Dhaka Metropolitan Police Ordinance and 5,774 under Section 54 of the Cr. P.C. The “Daily Sangbad” reported on 26 April 2004, referring to DMP data, that a total of 14,428 persons were apprehended during 19 to 25 April 2004 following political unrest. According to data provided by unit office of BLAST at Chittgong, before a party meeting called by the opposition held on 3 October 2004 about 232 persons were arrested under Chittagong Metropolitan Police Ordinance in three days and produced before the court. All of them were found guilty and fined Tk 300-500 each or in default were sentenced to 7-15 days imprisonment. The number of arrestees released from the police station was unknown.

In most of the arrests without warrant, arrestees are not produced before the court. They are released from the police station. According to data provided by BLAST’s unit office at Bogra, a total of 226 persons were arrested in June and July 2004 under Section 54 of the Cr. P.C, out of which only 23 were produced before the court. The rest were released from the police stations. During the year 2004, a total of 855 people were arrested under Section 54 and produced before the court in Sylhet out of whom 820 were subsequently released for want of evidence against them. The same situation prevailed during the year 2004 in Jessore where out of 650 people arrested under Section 54 and produced before the court 509 were released. As per data provided by the Rangpur unit office of BLAST, a total of 383 people were arrested under Section 54 in Rangpur during January to November 2004.

The Khulna office of BLAST noted that during 20 September to 2 October 2004 in the wake of rising agitation against the government by the opposition party workers, 160 people were produced before the court after arrested under different provisions of the Khulna Metropolitan Police Ordinance. Besides, another 70 people were produced before the court after being arrested under Section 54 during the same time. Similarly, 49 people were produced before the court after being arrested under Section 54 in Rajshahi during the same time.   

The grounds for arrest without warrant under Cr. P.C and Metropolitan Police Ordinances are shown below:

Section 54 of the Cr. P. C:

Under Section 54 of the Cr. P.C any police officer may, without an order from a Magistrate or a warrant arrest a person who:

a. is concerned in any cognizable offence or against whom a complaint has been lodged or credible information received or reasonable suspicion exists of his being so concerned;

b. possesses any implement of house-breaking (onus is on him to prove otherwise);

c. is a proclaimed offender;

d. is suspected of having stolen property in his possession;

e. obstructs a police-officer in performing his duty or who has escaped or attempts to escape from lawful custody;

f. is suspected of being deserter from the armed forces;

g. is concerned in or against whom a complaint has been lodged or credible information received or reasonable suspicion exists of his being so concerned in any act committed at any place out of the country, which  if committed in the country would have been punishable offence and for which he is subject to extradition or under the Fugitive Offender Act, 1881 is liable to be apprehended in custody;

h. is a released convict committing a breach of any rule made by magistrate under Section 565 (3) of the Cr. P.C; or

i. is subject to arrest following a requisition received from another police officer. 

Metropolitan Police Ordinances:

Under the four Metropolitan Police Ordinances, police can arrest a person without warrant, if he is found between sunset and sunrise in following situations:

a. equipped with dangerous instruments without satisfactory excuse;

b. with face covered or otherwise disguised without satisfactory excuse;

c. being present in any dwelling house or other building, or on board any vessel, boat or vehicle without satisfactory reason;

d. lying or loitering in any street or other places without satisfactory reason;

e. Having in possession implement of house breaking without satisfactory reason.

Example:
· -The dingy custody room of Motijheel Police Station on April 23 resembled a Pakistani-era concentration camp. The air of the small room was filled with the agony and trauma of hundreds of citizens, mostly young men, arrested from different places of the city. [image: image1.jpg]



It was not any different elsewhere on the following day. Twenty-five policemen lined up outside the Kamlapur Railway Station (KRS) in two rows as Jayantika Expresse had just arrived from Sylhet. The team spotted Sujon, a student of Akhaura Degree College, walking about outside KRS, along with his cousin Pavel. Moments later both were arrested and hauled to the van to be produced later to the court. By evening, some 1,000 youths were picked up from the railway stations, launch and bus terminals and different city points under the section 54.
The treatment is, however, quite different for a lucky few; police have been sparing the active members of the ruling party. A young activist of the Jatiatabadi Chatra Dal, student wing of the ruling Bangladesh Nationalist Party (BNP), was arrested, and later released after the police received a phone-call from the BNP high command. Encouraged by his release, a Daily Star (DS) reporter says, Sharif, a welder and one of the other picked up youths, begged for his release, saying he went to the railway station to pass his day-off at the KRS. "After hearing this, the police on duty took a sneaky look at me and said, 'Don't you have any other place to go?'"
The police have customarily been abusing the infamous Section 54 of Criminal Procedure, which allows the law enforcers to arrest practically anyone on suspicion. But this time, while the wholesale arrest goes on, the Police are violating a High Court order that says that the arrested must be produced before the court within 24 hours and their relatives be informed about the arrest. But, according to newspaper reports, none of these dictums are being followed when police swing into indiscriminate arrests.
Advocate Sultana Kamal, executive director of Ain O Salish Kendro has termed police highhandedness as a gross violation of human rights, the constitution and the High Court ruling. But, to rub salt on the wounds of those who still believe in the rule of law, the court itself has violated the law when it has sentenced scores of people to a three-day imprisonment without the people arrested being produced before the court, a DS report says.
While the number of arrests has reached five figures, the government and its intelligentsia have so far remained unmistakably silent. The home ministry has not found it necessary to let us know the reasons for this mindless act of state terrorism. "We have nothing to do; we're doing what our higher authorities have instructed us to do dutifully," reasons a police officer, when he was asked the reason for the indiscriminate arrests.
The mass arrest, however, has given the police a chance to make "a windfall in bribes". Kahinur Begum, a private tutor, has told the DS how she was picked up and then later freed by the police in exchange of a bribe on April 21. "I was picked up from the Maghbazaar residence of an Awami League leader where I stay. I begged them for mercy. But they said they would only let me off if I paid them money. then I had to pay Tk 500 to get myself free," she claims.
Kahinur's is not the only case. The police even did not spare a 16-year-old, whom they had arrested on "suspicion" at the Airport Railway Station that day. His brother had to bribe the officer on duty to get the boy free. The boy and his brother want to remain anonymous, fearing police reprisal.
Meanwhile, mindless arrests, in the name of so-called national security continue. The courts had worked into whole nights to convict those arrested on April 20 and 21. "The huge pressure of cases have dragged the procedures on, leaving the people waiting in the intense heat without food and water in cramped lockups," a newspaper report says.
The arrested were also made to sit outside the court prison cells, which can only hold 96 persons, because of space constraints. The General Records section of the court prepared files against the people arrested without any documents. The authorities of the already crammed jail are struggling to accommodate the newcomers. With a capacity of 2500 inmates, the jail usually houses 10,000 prisoners, the report informs.
Commenting on such gross violations of human rights, Shahdin Malik, a legal expert and rights activist, says, "Mass arrests at launch and bus terminals and other entry points into Dhaka indicate that they are not based on suspicion, but on arbitrary presumption." He describes the arrests as illegal and unconstitutional.
The trauma through which thousands of innocent young men have been going will surely haunt them for the rest of their lives. Jewel, Fazal and Murad, three HSC examinees came to Dhaka for shopping when they were arrested on April 23. "Do you know brothers, what will be our fate? Our examinations will begin on May 11; will we be released before that or will we languish in jail?" Jewel

· HR groups to move court to stop wholesale arrest
HR groups to move court to stop wholesale arrest  

[image: image2.jpg]


 The victims of ongoing blanket arrests peek through the ventilation grating of a police van to have glimpse of their near and dear ones before they are taken to Dhaka Central Jail from the Court of Chief Metropolitan Magistrate, Dhaka yesterday. PHOTO: STAR

Leading human-rights (HR) organisations yesterday decided to challenge the government crackdown on the opposition activists and innocent people alike in a bid to force it into wrapping up the ongoing blanket arrests and immediately releasing detainees with compensation. 
The HR bodies yesterday at a meeting with Bangladesh Bar Council decided to serve a legal notice on the government today challenging the legality of the mass arrests. The notice will ask the BNP-led coalition government to immediately release the arrestees and compensate the victims, sources said. 

They will also issue a statement at a press conference today to express concern at the ongoing mindless arrests.
The organisations filed an application with the High Court yesterday seeking an injunction against the mass arrests and implementation of a court ruling in last April in this regard, which the government ignored. 

The government launched the blanket-arrest drive on September 21 in an apparent attempt to quell the opposition movement and foil the October 3 grand rally, in particular, fomenting around the August 21 assassination attempt on Leader of the opposition Sheikh Hasina. 

The police and paramilitary forces have detained more than 5,000 opposition activists and innocent people till yesterday in a countrywide crackdown that will run through October 3, sources said. 
Since the start of the clampdown, Law Justice and Parliamentary Affairs Minister Moudud Ahmed has denied the mass arrests. His cabinet colleague State Minister for Home Affairs Lutfozzaman Babar said the government launched the countrywide drive to catch criminals. 

Awami League General Secretary Abdul Jalil however alleged the drive has been launched to thwart the opposition agitation, which has seen hundreds of his party activists thrown behind bars. 

In the wake of the wholesale arrests that have created panic among people, human-rights activist Hamida Hossain yesterday filed the application to the High Court on behalf of a number of human-rights and legal aid organisations. 

"We will move the High Court today with the application seeking injunction for an immediate stop to the mass arrests and release of the arrestees," Barrister Tanjib Ul Alam, lawyer for the applicants, told The Daily Star yesterday. 

At the joint meeting attended by the senior activists of the Human Rights and Legal Aid Commission under the Bangladesh Bar Council, Ain O Salish Kendra, Bangladesh Legal Aid and Services Trust, Sammilito Nari Samaj and Karmajibi Nari discussed whether they should file a fresh writ petition with the High Court challenging the legality of the mass arrests. 

The human-rights organisations are likely to file a fresh writ petition with the High Court next week having taken into account the response of the legal notice and the application filed to the High Court, a human-rights activist said yesterday, wishing anonymity. 

Earlier, the government did not respond to a court ruling that asked it to explain in three weeks why section 86 of Dhaka Metropolitan Police (DMP) Ordinance, under which the police made 15,000 arrests before AL's April 30 deadline for the fall of the government, should not be declared a violation of the constitution. 

The High Court also directed the government to submit a report with names and particulars of the arrestees and the steps taken for their release from jail. 

The government did not comply with the court order and, instead, it launched the latest countrywide crackdown on opposition adherents. 
In yesterday's application filed with the High Court, Hamida Hossain said it is evident that the government has been arresting innocent and poor citizens of Dhaka City and elsewhere in total disregard of the fundamental rights of the citizens guaranteed under the constitution. 
The recent mass arrest of innocent citizens under section 86 of the DMP Ordinance and Section 54 of the Criminal Procedure Code is manifestly illegal and without lawful authority, the application asserts. 

Unless the government is prevented, through an injunction, from arresting innocent citizens, the fundamental rights of the citizens would continue to be violated without any legal redress, the application warns.

The scopes for abuse of power by police during arrest: 

All arrests under or without warrant deprive a person of his fundamental right to life and liberty as guaranteed by Article 32 of the Constitution. Given that in applicable cases arrest of a person is necessary for the administration of criminal justice, or maintain law and order, his rights to life and liberty can be curtailed only to the extent permissible by law and not otherwise. However, in no cases an arrest can be made without lawful authority. The exception is that Section 54 of Cr. P.C and Metropolitan Ordinances have left enough room for the police to make whimsical and illegal arrests. In such cases, the validity of the arrests can be adjudged only after the arrestee is produced before a competent magistrate and proper investigation is conducted. Until then the police is free to book anybody at their discretion. While law provides for punishment of concerned police officer for arresting a person illegally, the stark reality is that instances of such punishment hardly exist. This makes things easier for the police to arrest a person capriciously and remain unaccountable for the same. 

In BLAST and others vs. Bangladesh (55 DLR 363) the honourable Judges of the High Court Division of the Supreme Court categorised four conditions under the first item of Section 54 of the Cr. P.C which enable a police officer to arrest a person without warrant:

(a) any person who has been concerned in any cognisable offence;

(b) against whom a reasonable complaint has been made;

(c) a credible information has been received; and

(d) against whom a reasonable suspicion exists of his having been so concerned in any cognisable offence.

According to the honourable Judges “the word ‘concerned’ used in first condition is a vague word, which gives unhindered power to a police officer to arrest any person stating that the person arrested by him is concerned in a cognisable offence.”  “[T]o safeguard the life and liberty of the citizen and to limit the power of the police, ... the word ‘concerned’ is to be substituted by any other appropriate word or words” the Judges continued. The Judges also opined that only interpretation of the words will not be sufficient. The provision shall be amended to incorporate safeguards in it. They were of the view that “there should be some restrictions so that police officers will be bound to exercise the power within some limits.” 

In the same decision, the Judges also considered the terms “reasonable” and “credible” used in the Section. As regards ‘reasonable suspicion’ the Judges opined that suspicion should be followed by reasonable thinking not mere guessing. According to them “[A] police officer can exercise the power (of arrest) if he has definite knowledge of the existence of some facts and such knowledge shall be the basis of arrest without warrant.” In short, police should not use the power of arrest only because they are vested with such power; rather, they should have reasonable justifications before using that power. To ensure this, the concerned police officer will be required to be satisfied about the genuineness and bona fide of the complaint or the information received. The Judges stressed that “[I]f a person is arrested on the basis of credible information, nature of the information, source of information must be disclosed by the police officer and also the reason why he believed the information.”     

Finally, the Judges made some recommendations to be incorporated in relevant sections of the Cr. P.C, Penal Code, Evidence Act and the Police Act. The Judges also issued 15 directions with immediate effect to be followed by the law enforcement agencies in respect with arrest, detention and interrogation of a suspect. Subsequently, in Saifuzzaman vs. Bangladesh (56 DLR 2004) the Supreme Court again pronounced certain guidelines to be followed by police and magistrates as to arrest and remand of a suspect. For the purpose of discussion the Supreme Court directions and guidelines have been presented in this paper in three groups i.e. those relating to arrest without warrant, and others to remand and custody. 

Arrest without warrant:

The following directions and guidelines may be related to arrest without warrant:

1. Disclosure of identity, and identity card, if demanded by the person arrested and the persons present, during the arrest and informing relatives or friends of the arrestee about the arrest within one hour of bringing him in the police station (directives 2 and 6 in BLAST and others vs. Bangladesh and guideline (ii) in Saifuzzaman vs State. Notably, in the latter case the time requirement has been relaxed for up to six hours from arrest): 

Most of the socio-legal surveys have established that police do not disclose identity to the arrested persons
. The plain-clothed police, in particular, hardly show their identity cards to the arrestees. Neither do they bother to inform the relatives of the arrestee about the arrest. This creates confusion as to the arrest of a person by police. It often also denies the arrestees and his relatives the opportunity to take initiatives for his release or prefer a writ of habeas corpus in applicable cases. As shown in the attached research report, 44% of the respondents stated that police disclosed their identity and according to 79% of the respondents police did not inform their relatives of the arrests. However, in contrast, 72% of the police officers interviewed said that they informed the relatives, friends or family of arrested persons through various means including village watchmen, messengers or telephone.
2. Furnishing reasons for arrest to the arrestee within three hours of bringing him in the police station and allowing him to consult a lawyer of his choice or meet his relations (directives 5 and 7 in BLAST and others vs. Bangladesh):
Article 33 of the Constitution mandates that every arrestee shall be informed about the reasons of his arrest, as soon as may be, and be allowed to consult and defended by a legal practitioner of his choice. In Madhu Limaye v. State (AIR 1969 Punj 506), it was held that failure to inform the arrestee of the reason of arrest render the arrest unlawful and entitle the arrestee to be released. 95% respondents to BLAST’s research did not know the reason for the arrest and 79% of them had no chance even to ask about the grounds of arrest. The respondents alleged that police did not allow them to communicate with their families or with a lawyer. 71% of them wanted to communicate either with families or with the lawyers and 51% were deprived of this right. 
3. Recordation of the reasons for arrest and other particulars including the knowledge about the involvement of the person in a cognizable offence, particulars of the offence, circumstances under which arrest was made, the source of information and the reasons for believing the information, date and time of arrest, name and address of the persons, if any, present at the time of arrest and getting it signed by the arrestee (directive 3 in BLAST and others vs. Bangladesh and guidelines (i) and (iii)Saifuzzaman vs. State): 


Section 172 of the Cr. P.C and Regulation 263 of the Police Act require the police officer to maintain a case diary to record time of receiving information, and beginning and closure of investigation related to arrests and searches. A police officer also has to note the place(s) visited by him pursuant to the investigation and write a statement of the circumstances ascertained through his investigation.
Regulation 264 of the Police Act provides for the procedure to maintain the case diary (B.P form no. 38). 

The honourable Judges in BLAST and others vs. Bangladesh observed that “if copy of the entries of this diary is produced before the Magistrate and if there are materials before the Magistrate to decide whether the accusation against the person or the information against the person is well founded, he can decide the question whether the person shall be released at once or shall be detained further.” The Judges concluded that though the legal requirements are not fulfilled, the Magistrate as a routine matter passes order on the forwarding letter of the police officer either for detaining the person for further period in jail or police custody. In both BLAST and others vs. Bangladesh and Saifuzzaman vs. State the Supreme Court of Bangladesh stressed on the maintenance of case diary by police and arrest memo detailing everything related to the arrest.  


Earlier, the matter was considered in D. K. Basu vs. State of West Bengal (1997) 1 SCC) and the Supreme court of India issued a directive as follows:


“[T]he police officer carrying out the arrest of the arrestee shall prepare a memo of arrest at the time of the arrest and such memo shall be attested by at least one witness, who may either be a member of the family of the arrestee or a respectable person of the locality from where the arrest is made. It shall also be counter-signed by the arrestee and shall contain the time and date of arrest.” 

Remand in police custody:

The term ‘remand’ does not exist in Section 167 of Cr. P.C. However, under the Section the concerned magistrate can send an arrested person to jail or police custody in specified circumstances. Therefore, getting back the arrestee from magistrate to the police has long been termed as remand by police as well as magistrates. Although the main purpose of detention in police custody is to conduct investigation, as most of the researches suggest, police to elicit information or extract confessions resort to physical and mental torture, which sometimes lead to death or physical deformity of the detainee. This kind of behaviour of the police is in violation of the provisions of Article 35 of the Constitution, Article 5 of United Nations Declaration of Human Rights, as well as Article 7 of International Covenant on Civil and Political Rights. 


In both BLAST and others vs. Bangladesh and Saifuzzaman vs. State the subject of torture was considered and the Judges issued directives and guidelines with a view to prevent such heinous practices by the police. For the convenience of discussion the relevant directives and guidelines are briefly described below:

1. Not to arrest a person under section 54 of the Cr. P. C to detain under Special Powers Act, 1974 and the magistrate shall not make an order of detention in that case (directive 1 in BLAST and others vs. Bangladesh and guideline (x) Saifuzzaman vs. State) :  


In BLAST and others vs. Bangladesh the petitioners ably established that police officers often arrest people without warrant under Section 54 of the Cr. P. C and seek remand under Special Powers Act, 1974. Lacking the necessary knowledge, magistrates often grant detention of arrestees in such cases. Clearly, arrest under Special Powers Act is preventive in nature. A person is arrested under this Act not for his involvement in any offence; rather to prevent him from getting engaged with any prejudicial activity (BLAST and others vs. Bangladesh). Therefore, in this case the Supreme Court decided that 

“police officer cannot arrest a person under section 54 of the Code with a view to detain him under section 3 of the Special Powers Act, 1974. Such arrest is neither lawful nor permissible under section 54.”

2. Police officer to incorporate reasons in his forwarding letter as to why investigation could not be completed within 24 hours of arrest of a person and why he considers that the accusation or the information against the person is well founded along with transmitting a copy of the case diary (directive 8 in BLAST and others vs. Bangladesh): 

According to Section 61 of the Cr. P.C, police cannot detain a person arrested under Section 54 for more than 24 hours unless an order thereof has been made by a competent magistrate. Article 33 of the Constitution makes it mandatory for a police officer to comply with such requirement. The main objective of this provision is to ensure that a judicial mind is applied in respect with the legality of the arrests or detention made without warrant. 

Section 61 of the Cr. P. C. requires that police shall complete investigation in respect with an arrest without warrant within the permitted time limit of 24 hours. In certain circumstances investigation may not be completed within 24 hours. Section 167 (1) provides that a person arrested without warrant shall be produced before the magistrate (a) if the investigation cannot be completed within 24 hours and (b) if there are grounds for believing that the accusation or information received against the person is well founded. Fulfilment of this requirement will enable the magistrate to decide upon the legality of the detention. 

3. To take an arrested person to the nearest hospital or government doctor for treatment if the police officer finds or discovers any marks of injury on him (directive 4 in BLAST and others vs. Bangladesh): 


The objective of this directive is to ensure that marks of injury, if any found in the body of the accused persons are noted in the case diary so that the injury sustained before arrest cannot be alleged to have had inflicted in police custody. At the same time, it will also prevent the police to claim that such injuries were sustained before arrest. In D.K. Basu vs. State of West Bengal, the Supreme Court of India directed that if the arrestee requests so, he shall be examined at the time of his arrest, and injuries, if any detected shall be recorded in the “Inspection Memo”. Such Inspection Memo shall be signed both by the arrestee and the concerned police officer and its copy shall be provided to the arrestee for record. 

4. To make detention order only if the magistrate is satisfied with the reasons stated in the forwarding letter of the police officer. Otherwise to release the person (directive 9 in BLAST and others vs. Bangladesh). To release the accused on taking a bond if the case diary, as prescribed, is not produced (guideline (vii) in Saifuzzaman vs. state): 

As discussed earlier, the police officer is required to state reasons in its forwarding letter seeking detention of a person arrested under Section 54 so that a magistrate can apply judicial mind before granting or rejecting the prayer for detention. The forwarding letter shall be attached with the case diary. If the case diary does not include the required entries, the magistrate shall forthwith release the arrestee. If the magistrate is satisfied with the reasoning and the entries of the case diary he shall order detention of the accused after recording the reasons (Section 167 (3) and (4) of the Cr. P.C). Irrespective of the explicit provisions under Section 167, in most of the remand cases magistrates hardly apply judicial mind or record reasons for detention. On the other hand, the “Magistrate ... passes a parrot like order authorising detention in police custody” (Blast and others vs. Bangladesh). 

Torture and Custodial violence


In criminal jurisprudence the wider interpretation of the term ‘custodial violence’ may include all kinds of physical and mental torture inflicted upon, or inhuman or degrading treatment given to, a person in police custody. It also includes death and torture in police lock-ups.
 In the absence of a specific definition given to it in law, but considering the spirit of Article 35 of the Constitution of Bangladesh, custodial violence may be divided into two categories (a) torture and cruel punishment; and (b) inhuman or degrading treatment. Again, our law books lack definition of the term torture and cruel punishment. However, in Article 1 of the Convention against Torture and Other, Cruel, Inhuman or Degrading Treatment or Punishment 1984, to which Bangladesh is a signatory, torture has been broadly defined as act of a public official, or other person acting with the consent, instigation or acquiescence of a public official by which severe pain or suffering, whether physical or mental is intentionally inflicted on a person for the purposes of obtaining information or confession or punishing him for an act he has committed or suspected of having committed. On the other hand, inhuman and degrading treatment may be construed to include any act that affects a person’s fundamental rights to life and liberty i.e. right to food, sanitation, medical care, humane behaviour, recreation, skill development etc. 


Allegedly, in Bangladesh, people are subjected to torture as a substitute for police investigations other than a number reasons which include harassing and implicating innocent people through fabrication of cases, extortion and bribery, saving influential people and godfathers of criminal activities, extracting statements that would ensure real perpetrators to go scot-free, for maintaining law and order as well as seeking revenge and settling the score by the rich and powerful. Violence in police custody varies from calling names, slapping, kicking, beating, sexual harassment and rape to most heinous instances like death. Keeping people in lock-up like animals, providing inadequate or no food or drink, keeping man, women, children together are also inhuman practices existing in police custody. 

While any kind of torture is unacceptable to the civilized people, recent rise in death of people in police custody or during investigation has shocked every conscious being. In particular, extra-judicial killing of accused persons in crossfire has become a hot topic of discussions and is being strongly condemned by the civil society, rights groups and media. According to news paper reports a total of 256 suspects were killed in cross-fire since the inception of Rapid Action Battalion (RAB). Notably, all instances of crossfire killing did not happen during investigation by RAB. Police killed a large number of people in crossfire during investigation as well. Whether death of a person in crossfire (during investigation) should be held as custodial death is yet to be determined. In recent public meetings the government has assured of due investigation and enquiry of each of crossfire death case. In addition to the recent phenomenon of crossfire a total of 10 suspects died in police custody in the first three months of 2005 (the Daily Star report in April 2005). 

Our Constitution emphatically prohibits any kind of torture or cruel, inhuman or degrading punishment or treatment on a detainee. Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment 1984, to which Bangladesh is, signatory also prohibits any kind of torture or degrading treatment of an arrested person. 

While considering torture in police custody, the Supreme Court of India observed that torture is “committed under the shield of uniform and authority in the four walls of a police station or lock-up, the victim being totally helpless” (D. K. Basu vs. State of West Bengal). In the same judgment the Judges also stated “custodial torture is a naked violation of human dignity and degradation which destroys, to a very large extent, the individual personality. It is a calculated assault on human dignity and whenever human dignity is wounded, civilisation takes a step backward.” Eventually, the Supreme Court of India held that any form of torture or cruel, inhuman or degrading treatment would fall within the inhibition of the constitutional provisions as to right to life and liberty of a person whenever it occurs during investigation, interrogation or otherwise. 

The Constitution of Bangladesh expressly prohibits torture and other forms of cruel and degrading treatment under Article 35 (5). Several provisions of the Cr. P.C call for judicial scrutiny by magistrates in the event of granting detentions and remand with a view to reducing if not eliminating custodial torture. Causing hurt to a person in order to extract confession, wrongful confinement, voluntarily causing grievous hurt, rape and murder are punishable offences under the Bangladesh Penal Code. Also, Article 35 provides that a person shall not be compelled to be a witness against himself and Section 25 of the Evidence Act provides that an arrested person should not be coerced and intimidated to answer self- incriminating questions.

Despite relevant safeguards available under the Constitution, international conventions and procedural laws, the instances of torture in police custody have significantly increased in recent years. According to the survey report prepared by BLAST, nine out of 46 respondents confirmed that they were taken to remand. Their count of torture in police custody included misbehavior, beating, slapping, and electric shock, beating on the feet, beating with the arrestee hung from the roof, indiscriminately kicking several arrestees together, and coercing to elicit information and extract confession. Some respondents however said that police behaved generously and one said he was not questioned at all, because the remand was unnecessary. None was found saying that his relative or lawyer were present during remand. Supreme Court’s directives and guidelines relating to torture and custodial violence are described below:
1. The investigating officer to interrogate the accused for the purpose of investigation in a room in the jail specially made for that purpose with glass wall and grill in one side within the view but not hearing of a close relation or lawyer of the arrestee. In the application for taking the accused in police custody for interrogation, the investigating officer to state grounds for taking the accused to the custody (directives 11 and 12 in BLAST and others vs. Bangladesh):
The above directives are meant to ensure that police refrain from torturing an arrestee in the custody for eliciting information or extracting confession. If the interrogation chamber is transparent, any abuse to an arrestee will be detected by senior police officers as well as the relative and the lawyer of the arrestee, if present. 

The Supreme Court has also directed the investigation officer to state grounds for taking the accused to the custody. If the grounds for remand stated are not satisfactory to the magistrate the accused should be released forthwith instead of sending to the custody. 

2. Magistrate to proceed against the concerned police officer as per Section 190 (1)(c) of the Cr. P.C for committing offence under Section 220 of the Penal Code if the grounds for remand stated in the forwarding letter of the police is not satisfactory or if there are no materials in the case diary (directive 10 in BLAST and other vs. Bangladesh):  


With a view to minimising and discouraging common practice of police to arrest people without warrant and seek remand, the Supreme Court in BLAST and others vs. Bangladesh issued the above directive. The directive requires a magistrate to take cognisance of an offence committed by the concerned police officer as per Section 220 of the Penal Code if he does not maintain the case diary properly and the reasoning for arrests as well as seeking remand of the suspect stated in his forwarding letter or arrest memo are not satisfactory to the magistrate. 


Section 220 of the Penal Code enables the magistrate to invoke a sentence of imprisonment up to seven years or fine or both to a person who with the legal authority to send people for trial, for confinement or keeping persons in confinement does so in contrary to law and with the knowledge of such violation. In BLAST and others vs. Bangladesh the Judges stressed on the maintenance by police proper case diary and provide adequate reasoning for arrest of a person without warrant or for seeking remand. Non-compliance of these requirements will be treated as committal of offence by the concerned police officer under Section 220 of the Penal Code.

3. To comply with recommendations B(2)(c)(d) and B(3)(b)(c)(d) should the magistrate authorise detention of an accused (directive 13 BLAST and others vs. Bangladesh): 


Recommendations B(2)(c) and (d) of the Supreme Court in BLAST and others vs. Bangladesh require a magistrate to be satisfied with the reasons of arrest and remand stated in the case diary and forwarding letter of the police and to ensure that the accused was accorded an opportunity to consult a lawyer of his choice. The magistrate also needs to hear the accused before passing of a remand order, which shall not exceed three days.  

Recommendations B(3)(b)(c)(d) are related to medical examination of the accused on remand as well as proceedings against torture in police custody. The directives require that before taking a person to remand he shall be examined by a designated doctor or medical board constituted for the purpose. In D.K. Basu vs. State of West Bengal, Indian Supreme Court required that a trained doctor should examine the person on remand once every 48 hours. 

The accused on remand is required to be produced before the relevant magistrate before the expiry of the remand period. If the accused alleged of any torture in police custody the magistrate is directed to send the accused to the same doctor or medical board for further examination. If the medical examination confirms infliction of torture on the accused in police custody the magistrate has to take action against the investigation officer under 330 of the Penal Code. This Section deals with causing voluntary hurt to extort confession or compel restoration. Under this Section, the magistrate can sentence the concerned police officer up to 7 years of imprisonment or fine or both.

Instances of actions taken by magistrates under 330 of the Penal Code are extremely rare. Absence of specific guidelines is alleged to be responsible for such inaction by the magistrates. The implementation of the directives and guidelines in BLAST and others vs. Bangladesh and Saifuzzaman vs. State hopefully should be able to narrow the gap.

3. To inform the concerned magistrate of the death of a person in police custody and the magistrate to enquire into the matter (directives 14 and 15 in BLAST and others vs. Bangladesh):

Any kind of death in police custody is unexpected and unwarranted. Police are meant to protect people’s life not to kill them. While death may happen naturally or following injury sustained before arrest, the most unacceptable death in police custody is one which results from torture. In D. K. Basu vs. State of West Bengal, the Indian Supreme Court observed that custodial death is one of the worst crimes in a civilised society governed by the rule of law. In the same judgement the court held “[I]f the functionaries of the government becomes law-breakers, it is bound to breed contempt for law and would encourage lawlessness ... leading to anarchism.”  


In BLAST and others vs. Bangladesh the Supreme Court considered the issue of granting compensation to a victim of torture in police custody and the nearest relatives of a person who died in police custody. The Judges were of the opinion that “compensation may be given by this Court when it is found that confinement is not legal and death resulted due to failure of the State to protect the life.” The Court however, did not award compensation in this case on the grounds that the subject matter of the case was pending before the competent court. 


Article 9 of the Covenant on Civil and Political Rights states that “anyone who has been the victim of unlawful arrest or detention shall have an enforceable right to compensation.”  The right to compensation has not been expressly guaranteed under the Constitution of India. However, this right has evolved through a number of judicial pronouncements by the Supreme Court of India which has held that in the event of failure by the State to protect the most cherished and indefeasible right to life and personal liberty of its citizen, it shall be liable to award compensation to redress the wrong. In D. K. Basu’s case the Supreme Court held that “monetary compensation for redressal by the court finding the infringement of the indefeasible right to life of the citizen is the only effective remedy to apply balm to the wounds of the deceased victim who may have been the bread winner of the family (1997 (1) SCC, p. 421).”


In Nilabati Behera vs. State of Orissa
 the Supreme Court held that “there is a great responsibility on the police or prison authorities to ensure that the citizen in its custody is not deprived of his right to life ... the duty of care on the part of the State is strict and admits of no exceptions. The wrongdoer is accountable and the State is responsible if the person in custody of the police is deprived of his life except according to the procedure established by law.” In this case, the Supreme Court awarded compensation amounting Rs 150,000 in the form of damages to the mother of the deceased who died in police custody. In Ajab Singh vs. State of Uttar Pradesh
 the Court ordered the State of UP to pay a sum of Rs. 500,000 as compensation within three months to the parents of the deceased died in judicial custody.

The directive requires the concerned police officer to inform the magistrate immediately about the death of any person in custody. After receipt of such information the magistrate is required to proceed for a judicial inquiry into such death. 

 Remarks:
Arbitrary arrest and custodial violence is not peculiar to Bangladesh. It is a global problem and has become a serious concern for all civilised people. Resorting to torture and inhuman and degrading treatment to the arrestees for the purpose of eliciting information or extracting confession or simply out of revenge and vengeance is often found in the behaviour of the police of United States, allegedly the most effective democracy in the world. Recent examples of prisoners’ abuse in Abu Gharib jail of Iraq and detainees of Guantanamo jail have drawn sheer condemnation from all corners of the world. However, the matter was brought before the court and the culprits are facing trial and disciplinary actions. In a system of government that is transparent and accountable, violation of human rights of the people cannot continue unabated. If it does, then that nation cannot claim to be civilised.


Undoubtedly, the police are under a legal duty and have legitimate right to arrest and interrogate the offenders. However, in exercising this legal right police have to be aware that law does not permit the use of torture, cruel and inhuman treatment on an arrestee during interrogation and investigation of an offence. Section 119 of the Police Act also provides that “an officer will be judged not by his percentage of success in the investigation and prosecution of offences ... but by his display of method and intelligence in detection.” 


 In D. K. Basu’s
 case the Supreme Court of India noted the following: 

“[P]olice have to perform a difficult and delicate task particularly in view of the deteriorating law and order situation, communal riots, political turmoil, student unrest, terrorist activities and among others the increasing number of underworld and armed gangs and criminals. Many hardcore criminals like extremists, terrorists, drug peddlers, smugglers who have originated gangs, have taken strong roots in the society. It is being said in certain quarters that with more and more liberalisation and enforcement of fundamental rights, it would lead to difficulties in the detection of crimes committed by such categories of hardened criminals by soft peddling interrogation.”


The Court also mentioned, referring to the feeling of certain quarter, that “if we lay too much of emphasis on protection of their fundamental rights and human rights, such criminals may go scot-free without exposing any element of iota of criminality with the result, the crime would go unpunished and in the ultimate analysis the society will suffer.” In consideration of this reality, the Court stressed upon the adoption of a balanced approach to meet the ends of justice. 

Police cannot be licensed to resort to criminal activities to curb crimes. In D. K. Basu’s case the Court was of the view that “[S]tate terrorism is no answer to combat terrorism. State terrorism would only provide legitimacy to terrorism.” Therefore, the Court suggests that the State must “ensure that various agencies deployed by it for combating terrorism act within the bounds of law and not become law unto themselves.” 


Acting within the bounds of law and applying a balanced approach is easier said than done. All the directives and guidelines issued by the Supreme Court of Bangladesh in BLAST and others vs. Bangladesh and Saifuzzaman vs. State are meant to strike the said balance. However, only judicial directions, how meticulously they are made, are not enough to meet this challenge. As we mentioned earlier, it will require an all-out effort by all concerned and well-thought out plan drawn and carried out to translate the Supreme Court’s directions and guidelines into reality. Now the paper will aim to advance few suggestions to that effect: 


The paper categorises suggestions in three groups, namely actions to be taken immediately, mid-term activities and long-term activities to be undertaken.

Suggestions:

1. Immediate actions to be undertaken: 

a. Changing the mindset of the government and police: Recently, in the wake of criticism by the media and rights groups about the activities of RAB, Cheeta, Kobra  etc., the elite police forces, government ministers appeared to have endorsed the death of criminals in cross-fire and lamenting that no violation of human rights is involved in case of cross-fire. These kinds of remarks by government ministers or high police officials would only act as license to cross-fire and encourage police to kill criminals extra-judicially. This kind of approach is regrettable. Police cannot be licensed to kill even a killer. The solemn duty and responsibility of the police is to bring the culprits to justice and ensure that criminals receive the punishment as prescribed by law. Both the police and State will be accountable for any lapses in performing this duty. Unless and until the government realises this and acts accordingly, there is no hope that the situation will improve. 

b. Dissemination of Supreme Court directions and guidelines as directed by the Court: In BLAST and others vs. Bangladesh the Court required the government to implement the recommendations within six months. In Saifuzaman vs. State, the Secretary, Ministry of Home Affairs has been asked to circulate and get the guidelines to every police station for compliance within three months. At the same time the Court directed the Chief Metropolitan Magistrate to circulate the relevant guidelines to the magistrates for compliance within three months. The Ministry of Home Affairs and Chief Metropolitan Magistrates are not only mandated to circulate the guidelines but also to ensure that those are being complied with by the respective police officers and magistrates properly. 

c. Arranging training for police and magistrates: In D. K. Basu’s case the Supreme Court of India stressed on the training and orientation of police as to maintenance of human rights of the people not to violate them. The Court held that attention is required to be paid “to properly develop culture, training and orientation of the police force consistent with basic human values. ... The police needs to be infused with basic human values and made sensitive to the constitutional ethos.” 

In the same judgment, the Court also blamed trial courts and High Courts for exhibition of “a total lack of sensitivity and a ‘could not care less’ attitude in appreciating the evidence on the record and thereby condoning the barbarous third-degree methods which are still being used at some police stations, despite being illegal.” The court continued that “the exaggerated adherence to and insistence upon the establishment of proof beyond every reasonable doubt, by the prosecution, ignoring the ground realities, the fact-situations and the peculiar circumstances of a given case, ... often results in miscarriage of justice and makes the justice delivery system a suspect. In the ultimate analysis the society suffers and a criminal gets encouraged.” 

The Court suggested the lower courts to “have a change in their outlook and attitude, particularly in cases involving custodial crimes and they should exhibit more sensitivity and adopt a realistic rather than narrow technical approach.” To achieve the above, the magistrates of trial courts need to be properly trained as to acceptance of evidence and examination of case diary, letter of forwarding, medical examination reports etc. prescribed by the Supreme Court. 

d. Providing police with necessary technology and logistics: There is no denying the fact that our police lack up-to-date technology for conducting investigations; whereas the criminals have occupied latest technology to conceal their crime record. In developed countries police have been armed with better technologies than the criminals. Use of cutting edge technologies such as DNA test, pathological test etc. makes investigation easier. In our country, getting a medical report of a suspect is often a very difficult job.  In addition, our police also lack logistic support such as vehicles, mobile phones, IT support which are essential to tap modern day criminals. Instead, they are using the age old method of investigation ‘make the horse speak’ by beating up. In the absence of necessary technological and logistic support police may be constrained to resort to torture in police custody to prove a case.
e. Conducting a base-line research: So far, only few researches and surveys on arbitrary arrests, remand and custodial violence have been conducted by rights organisations, donors and media on piecemeal basis. Therefore, conducting a base-line research on arbitrary arrests, remand and custodial violence as well as people’s perception and observation to these has become a pressing need of time. In the absence of an objective and comprehensive base-line study the misgivings and misunderstandings of the government, police could not be dispersed. The research will discover the problems as well as suggest the changes needed to be undertaken. Government may take help from the rights organisations and media in this regard.

1. Mid-term activities to be undertaken:

a. Amending laws as directed by the Supreme Court: The government needs to take initiatives to amend the laws to reflect the Supreme Court directives and guidelines. Despite the fact as to whether procedural law can be amended following decision of the High Court exercising writ jurisdiction, it is better for the government to realise the need to make necessary amendments in the age-old laws taking the ground realities into account. 

b.  Forming a national committee: With a view to ensuring transparency and accountability of the police, a national committee with representations from civil society, registered rights groups, professionals and journalists need to be constituted to monitor police activities and implementation of the Supreme Court directions. Sub-committees at district and Upazilla level also need to be formed. The members of these committees should be allowed to visit police stations and examine custodial records.

c. Designing an implementation strategy in consultation with all stakeholders and rights groups: As mentioned earlier, implementation of the directives is easier said than done. In the absence of a well thought-out strategy and planning with inputs from all concerned, implementation of Supreme Court directions and guidelines will be near impossible. 

d. Pursuing awareness campaigns by the government, media and NGOs: Government agencies, rights groups, electronic and print media need to come forward to raise awareness of the people about basic human rights and required police behaviour to be accorded to the arrestees as well as general public. The awareness materials should be produced in simple and non-technical languages and expressions so that people can easily understand the same. Fundamental rights of the people need to be included in the school texts and the teachers should be trained accordingly. 

e. Establishing a legal aid clinic in few police stations on pilot basis: The Constitution and the Cr. P.C require that an arrestee shall not be deprived of consulting and being defended by a lawyer of his choice. Unfortunately, there is hardly any opportunity for consulting a lawyer by an arrestee, especially in rural areas, due to non-availability of lawyers, or lack of awareness or resources. BLAST’s research reveals that most of the arrested persons under Section 54 of the Cr. P.C and Metropolitan Ordinances are poor, indigent and helpless people. These people are not aware of their constitutional rights to consult and being defended by a lawyer, neither do they have the necessary resources to hire a lawyer. To mitigate this real problem, the government may establish, or allow the NGOs to establish, legal aid clinics within the compound or vicinity of the police stations. These legal aid clinics will assist the poor and indigent people in the enforcement of their constitutional rights. Supervision and monitoring by lawyers would also ensure transparency in police behaviour. Initially, few police stations may be included under the legal aid programme on a pilot basis. If it achieves the expected goals the same may be replicated throughout the country. 

2. Long-term activities to be undertaken:

a. Separating law enforcement activities from investigation: During BLAST’s researches police officers gave account of their ordeal. They said that they are overburdened with various works -they are maintaining law and order in one hand and prosecuting offenders on the other. This makes their investigation all the more onerous. In addition, they have very little scope for leave or vacation; occasionally they have to work for more than fifteen hours, seven days a week. They are not adequately compensated and there is no benefit for risking lives. Quite often they are overburdened with the duties of maintaining protocol for ministers, to remove stray dogs and cattle from the roads. Despite all of the above, they are always denounced and made scapegoats for negligence of duty, crime and corruption. The observation of police officers cannot be overlooked. Police also need to be provided with the assurance of living a dignified life. Unless proper incentives, opportunities and benefits are given, the motivation for performing in accordance with law cannot be expected. The recent police reform project undertaken by the government with assistance form UNDP and DFID is a welcome approach.  In the long run steps need to be taken to separate law enforcement activities of police from that of prosecution.   

b. Initiating prisons run by private entities, particularly for juvenile, women and other inmates convicted of petty crimes: Prisons run by private entities is quite well-known. In many countries, private prison systems have been adopted. Given that government lacks necessary resources to develop modern prison infrastructure, private sector may be encouraged to run prisons particularly for juvenile, women and other inmates convicted of petty crimes. Government can regulate the performance of those privately run prisons.

c. Restoring people’s trust in police: Police is one of the most important public institutions of any nation. We cannot think of peaceful sustenance without an efficient and responsible police force. It is not necessary that every person will always need assistance of police in his day to day life. However, in the absence of police a total anarchy will let lose upon us. We have witnessed the instances of looting during the fall of Saddam regime in Iraq. In the absence of law enforcement agencies, the looters just ran berserk on people’s property. Therefore, police, directly or indirectly, is part and parcel of our life and their contribution in maintaining law and order cannot be overlooked and ignored. 

We can just take personal comfort by blaming police for their misdeed. However, the problem is not remedied in doing so. We need to acknowledge the positive role played by police to ensure safety and security of all of us. The civil society, people’s representatives, rights groups, media need to come forward to scrutinise police activities and extend support where applicable. 

There is no room for the police as well to segregate themselves from the people. They have to realise that they are public servants and accountable to the public. They are meant to ensure public security within the limits prescribed by law. Realising the necessity of interaction between police and people, the Police Act requires police to work with people’s representatives and community police during investigation. If the community assists police, the investigation of crimes would be effective and efficient resulting in the overall improvement of law and order situation. 

d. Judiciary and administration need to be free from corruption: Likewise police, lower courts and government administration are also blamed of corruption. Police alone cannot continue with corrupt practices unless the judiciary and administration abet such practice. Government needs to look into the matter seriously because if corruption in judiciary and administration remains intact police cannot be expected to become fair and transparent. 

e. Police should not be used for political motives: The Government should refrain from using the police for the achievement of political motives. If the government continues to do so, it will be unable to regulate police, on the other hand, will become dependent on them and people will continue to suffer at the hands of their protector. 

Conclusion: 

Arbitrary arrest and custodial violence is not peculiar to Bangladesh. It is a global problem and has become a serious concern for all civilised people. In a system of government that is transparent and accountable, violation of human rights of the people cannot continue unabated. If it does, then that nation cannot claim to be civilised. Undoubtedly, the police are under a legal duty and have legitimate right to arrest the offenders. However, in exercising this legal right police have to be aware that law .Last of all I may say that If the above suggestion is followed, I think that the abuse of the power my be avoided.
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